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I. INTRODUCTION
On January 1, 1989, Proposition 99 took affect in California, instituting what
was, at that time, the largest tobacco-use prevention program in the world.' As a
result of Proposition 99, Californians invested over one $100 million dollars a
year in schools for tobacco-control programs2 and eventually reduced the State's
tobacco consumption by seventy-five percent.3 In 1998, the California
Legislature expanded the attack on tobacco use by regulating secondhand smoke
in workplaces with Assembly Bill 13. 4 This law simultaneously created smoke-
free workplaces and formally recognized the need for consistent regulations of
continuous exposure to secondhand smoke.' The risks of such exposure,
especially harmful to children,6 led to the development of Chapter 150.' Chapter
150 strives to reduce children's exposure to dangerous secondhand smoke, and
their exposure to the unhealthy practice of smoking in general,' by prohibiting
people from smoking within a playground or tot lot sandbox area.9 However,
whether Chapter 150 will actually make children healthier is unclear because the
risks from such exposure may be insignificant. In addition, Chapter 150 could
set an important statewide precedent for restricting smoking in non-enclosed
1. STANTON A. GLANTZ & EDITH D. BALBACH, TOBACCO WAR: INSIDE THE CALIFORNIA BATTLES 2-3
(2000).
2. Id. at 3.
3. Id. at 5.
4. CAL. LAB. CODE § 6404.5 (West 2001) (prohibiting smoking in enclosed spaces in workplaces).
5. Id. (noting that smoking in the workplace "is a matter of statewide interest and concern" and
prohibiting smoking in enclosed spaces at a place of employment).
6. SENATE HEALTH AND HUMAN SERVICES COMMITTEE, COMMITTEE ANALYSIS OF AB 188, at 2-3
(June 27, 2001).
7. See id. at 2 (discussing the author's intent that the Bill limit children's exposure to secondhand
smoke).
8. Id. at 2-3.
9. CAL. HEALTH & SAFETY CODE § 104495(b) (enacted by Chapter 150).
10. See SENATE HEALTH AND HUMAN SERVICES COMMITTEE, COMMITTEE ANALYSIS OF AB 188, at 2-3
(June 27, 2001) (arguing that while secondhand smoke can be harmful to children, the exposure levels in
playgrounds or tot lots may be too slight to be a threat).
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spaces, a goal that local governments may be better equipped to accomplish."
II. BACKGROUND
A. Existing California Law
California has assembled an extensive tobacco-use prevention program
through a series of legislation. 2 In 1989, Proposition 99 created a system of
taxation for tobacco products in order to fund anti-tobacco programs.' 3 These tax-
funded tobacco-use prevention programs focused on stopping children from
using tobacco products. 4 The State continued its focus on tobacco use among
children by enacting the Stop Tobacco Access to Kids Enforcement Act (STAKE
Act) in 1994.'" The STAKE Act encompassed attempts to reduce the availability
of tobacco to children by demanding that retailers check the identification of
individuals purchasing tobacco products 16 and preventing vending machine sales
of tobacco products. 17 The STAKE Act also prohibited tobacco advertisements
near schools'8 and formalized the legislative desire to protect children from
tobacco products." The advertisement prohibition passed amidst serious concerns
about tobacco activity among children, and legislators felt advertisements near
schools were thwarting their anti-tobacco efforts.20 The State also attempted to
prohibit children's access to tobacco by making it a crime to knowingly sell
tobacco products to children.2' In 1998, Californians further demonstrated their
distaste for tobacco products and the dangers of secondhand smoke by
prohibiting smoking in indoor workplaces.22 Still, these extensive efforts failed to
11. ASSEMBLY COMMITrEE ON GOVERNMENTAL ORGANIZATION, COMMITTEE ANALYSIS OF AB 188, at
2 (Apr. 23. 2001).
12. See CAL. BUS. & PROF. CODE § 22950 (West 2001) (enacting the STAKE Act); see also id. § 22961
(West 2002) (prohibiting tobacco advertisements near schools); CAL. PENAL CODE § 308 (West 2001)
(prohibiting the knowing sale of tobacco products to minors); CAL. LAB. CODE § 6404.5 (West 2001)
(regulating smoking in the workplace); CAL. REV. & TAX. CODE § 30122 (West 2001) (creating a tax on
tobacco products and allocating the money towards anti-tobacco efforts).
13. See CAL. REV. & TAX. CODE § 30122 (allocating money from the created tax for tobacco-related
disease research and community health education programs).
14. See id. (appropriating money for school health education programs).
15. CAL. Bus. & PROF. CODE § 22950.
16. Id. § 22956 (West 2001).
17. Id. § 22960 (West 2001).
18. Id. § 22961 (West 2001).
19. See 1997 Stop Tobacco Access to Kids Enforcement Act, 1997 Cal. Legis. Serv. Ch. 219, sec. 1, at
738-39 (enacting CAL. Bus. & PROF. CODE § 22961) (noting that "[tihe state has a special responsibility to
protect minors from engaging in illegal activities" such as tobacco use).
20. Id. at sec. 1(b).
21. CAL. PENAL CODE § 308 (West 2002).
22. See CAL. LAB, CODE § 6404.5 (West 2001) (enacting the regulation so exposure to environmental
tobacco smoke could be reduced to insignificant levels).
2001 /Health and Welfare
address the danger of tobacco use around areas where children play. 23 As a result,
the City of San Diego passed an ordinance attempting to reduce tobacco use
around children's play areas. 4 Chapter 150 mirrors the San Diego regulation and
takes the next step in fighting tobacco's effects on children statewide.25
B. The Physical and Social Effects of Tobacco Use
Chapter 150 is based upon concerns about the physical dangers of using or
disposing of tobacco products in playgrounds or tot lots. 26 Secondhand smoke,
described by the United States Environmental Protection Agency as a "serious
and substantial public health risk, 27 may also cause upper respiratory problems, a
decrease in lung function, and an increase in both the number and severity of
asthmatic episodes in children.2 ' Furthermore, an important health concern stems
from disposal of cigarette butts in playgrounds. 29 A study has shown that children
mimic the adult behavior of smoking and put the discarded cigarette butts in their
mouths.3° This behavior exposes children to considerable risk of choking and
having toxic reactions to the poisonous chemicals found in tobacco which have
induced seizures in some children.3'
Chapter 150 also responds to increased concerns about the message that
playground tobacco use sends to children. The American Lung Association
notes the success of California's tobacco programs but urges the State to continue
its pursuit to send the message that smoking is not a positive community norm."
23. See Letter from Tim Gallagher, Legislative Chair, California Park & Recreation Society, to Juan
Vargas, Assemblymember I (Feb. 27, 2001) [hereinafter California Park Letter] (on file with the McGeorge
Law Review) (arguing that Chapter 150 is a necessary bill because there is not adequate protection from tobacco
products for children in public parks).
24. ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION, COMMITTEE ANALYSIS OF AB 188, at
2 (Apr. 23, 2001).
25. Id.
26. See SENATE HEALTH AND HUMAN SERVICES COMMITTEE, COMMITTEE ANALYSIS OF AB 188, at 2-3
(June 27, 2001) (noting that Chapter 150's findings section describes tobacco smoke as particularly harmful to
infants and young children).
27. OFFICE OF AIR AND RADIATION, FACT SHEET, UNITED STATES ENVIRONMENTAL PROTECTION
AGENCY, RESPIRATORY HEALTH EFFECTS OF PASSIVE SMOKING 3 (Jan. 1993), available at
http://www.epa.gov/iaq/pubs/etsfs.htinl (last visited Jan. 14, 2002) [hereinafter RESPIRATORY FACT SHEET] (on
file with the McGeorge Law Review).
28. Id.
29. See HOFFMAN CLARK & ASSOCIATES, FACT SHEET, PALAVRA TREE SMOKE-FREE PLAYGROUND
INITIATIVE: BASELINE DATA COLLECTION RESULTS 6 (July 2000) [hereinafter HOFFMAN CLARK FACT SHEET]
(on file with the McGeorge Law Review) (reporting that ingestion of tobacco from cigarette butts by children
can cause a toxic reaction and that cigarette butts abound where children play).
30. Id.
31. Id.
32. See SENATE HEALTH AND HUMAN SERVICES COMMITTEE, COMMITTEE ANALYSIS OF AB 188, at 3
(June 27, 2001) (noting that supporters of the Bill feel that exposure of children to secondhand smoke subjects
children to an "unhealthy practice").
33. See Letter from Paul Knepprath, Vice President, Government Relations, American Lung Association
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The California Park and Recreation Society argues that allowing smoking in
playgrounds is contrary to the "healthy lifestyle" message for which parks
stand.' In addition, a study has shown that children observing adults smoking
results in "negative rolemodeling and negative community norms."35 Social
concerns about the effects of tobacco use and children are also reflected by
public opinion that tobacco use on playgrounds should be prohibited 6
III. CHAPTER 150
Chapter 150 continues and expands the attack against tobacco use and its
effect on the community.37 First, Chapter 150 describes the dangers of
secondhand smoke. s Chapter 150 declares that secondhand smoke results in
"approximately 3,000"09 lung cancer deaths each year as well as damaging the
health of many children.' ° Dangers of secondhand smoke for children include
greater risk of pneumonia, possible middle-ear disease, bronchitis, and an
increase in asthmatic episodes.' Chapter 150 attempts to address these health
issues by decreasing children's exposure to tobacco products in places where
they play.42
Second, Chapter 150 forbids a person from either smoking or disposing of
any tobacco-related product within the boundaries of a playground or "tot lot
sandbox area., 43 Chapter 150 defines a playground as "any park or recreational
area specifically designed to be used by children that has play equipment
installed, or any similar facility located on public or private school grounds, or on
of California, to Juan Vargas, Assemblymember 1 (Apr. 4, 2001) [hereinafter American Lung Association
Letter] (copy on file with the McGeorge Law Review) (describing the dangers of secondhand smoke to children
and advocating continued regulation to "de-normalize" smoking).
34. California Park Letter, supra note 23, at 1.
35. HOFFMAN CLARK FACT SHEET, supra note 29, at 6.
36. See JUAN VARGAS, CALIFORNIA ASSEMBLYMEMBER, FACT SHEET, AB 188 (VARGAS) PUBLIC PARK
SMOKING 2 (undated) [hereinafter VARGAS FACT SHEET] (copy on file with the McGeorge Law Review)
(showing that over nenety percent of non-smokers and almost eighty-five percent of smokers agree that
playgrounds should be free of tobacco products).
37. See CAL. HEALTH & SAFETY CODE § 104495 (enacted by Chapter 150) (finding that secondhand
smoke "impairs the respiratory health hundreds of thousands of children" while prohibiting tobacco use in a
playground or tot lot area); see also SENATE HEALTH AND HUMAN SERVICES COMMITTEE, COMMITTEE
ANALYSIS OF AB 188, at 3 (June 27, 2001) (noting that supporters of the Bill argue that Chapter 150 will
continue California's policy of "denormalization" tobacco use).
38. See CAL. HEALTH & SAFETY CODE § 104495 (enacted by Chapter 150) (declaring that secondhand
smoke causes "approximately 3,000 lung cancer deaths" each year and impairs the respiratory health of both
adults and children).
39. See RESPIRATORY FACT SHEET, supra note 27, at 3 (reporting yearly nationwide statistics).
40. See CAL. HEALTH & SAFETY CODE § 104495 (enacted by Chapter 150) (stating that secondhand
smoke impairs the respiratory health of hundreds of thousands of children).
41. Id.
42. See California Park Letter, supra note 23, at 1 (arguing that Chapter 150 will protect children from
secondhand smoke in public parks).
43. CAL. HEALTH & SAFETY CODE § 104495 (enacted by Chapter 150).
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city, county, or state park grounds." 44 The Legislature describes a tot lot as "a
designated play area within a public park for the use by children under five years
of age" and "not contained by a fence."4 Chapter 150 imposes a one-hundred-
dollar penalty for disposing of tobacco products in either of these areas.46
Chapter 150 also anticipates issues of privacy and enforcement. Chapter
150 recognizes the difficulty in enforcing the regulation by providing that a
person cannot retaliate, or threaten retaliation, against someone seeking to
enforce the prohibition.
Additionally, although Chapter 150 is the first piece of legislation that
regulates tobacco use in open space,49 the Legislature stopped short of expanding
the regulation to include smoking on private property.0
IV. ANALYSIS
Chapter 150 reduces exposure to the physical and social dangers of tobacco.-'
First, the regulation protects children from further risks of respiratory and
asthma-related problems 2 A report by the Environmental Protection Agency
indicates that exposure to environmental tobacco smoke increases both the risk of
bronchitis and pneumonia and the severity of asthma attacks.5 3 Furthermore,
contact with environmental tobacco smoke causes a significant number of
hospitalizations every year.5 4 Chapter 150 decreases children's exposure to
harmful carcinogens and reduces the risks from tobacco smoke that children
encounter when they visit parks and playgrounds by eliminating contact with
44. Id. at § 104495(a)(1).
45. See id. § 104495(a)(2) (defining the area further as "the boundary of a tot lot sandbox area shall be
defined by the edge of the resilient surface of safety material, such as concrete or wood, or any other material
surrounding the tot lot sandbox area).
46. Id. at § 104495(e).
47. Id.
48. Id.
49. See ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION, COMMITTEE ANALYSIS OF AB
188, at 2 (Apr. 23, 2001) (questioning whether Chapter 150 creates a desirable statewide precedent by being the
first law to regulate smoking in non-enclosed areas).
50. CAL. HEALTH & SAFETY CODE § 104495 (enacted by Chapter 150).
51. See California Park Letter, supra note 23, at I (arguing that Chapter 150 will protect children from
both the physical effects of tobacco and promote a healthy lifestyle of non-smoking).
52. See RESPIRATORY FACT SHEET, supra note 27, at 3 (estimating that there are between 150,000 and
300,000 respiratory tract infections caused by secondhand smoke each year and between 200,000 and I million
asthmatic children whose conditions are worsened by environmental tobacco smoke); see also Letter from
Theresa M. Renken, Legislative Advocate, American Cancer Society, to Senator Dick Ackerman (July 18,
2001) [hereinafter American Cancer Society Letter] (on file with the McGeorge Law Review) (urging support
for Chapter 150 due to the gravity of the illnesses caused by secondhand smoke).
53. RESPIRATORY FACT SHEET, supra note 27, at 3.
54. See American Cancer Society Letter, supra note 52, at 1 (reporting that secondhand smoke
infections cause 7,500 to 15,000 hospitalizations throughout the United States every year).
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secondhand smoke in these areas."
Chapter 150 also protects smaller children from an increased risk of choking
and poison exposure. 6 Young children, who have the greatest risk of choking,
often play in the tot lots that Chapter 150 regulates and imitate the smoking
behavior of adults by putting the cigarette butts in their own mouths.57 A study of
smoking in San Diego noted that there were numerous cases statewide of
children ingesting cigarette butts, resulting in potential choking and toxic
reaction problems. 8 Chapter 150 reduces young children's vulnerability to these
dangers by creating a cigarette-butt-free tot lot.59
In addition to providing protection against the physical dangers of tobacco
exposure,6 Chapter 150 continues the social attack against smoking. Opponents
of tobacco use argue that smoking is a dangerous and unhealthy habit, the social
acceptance of which stands in the way of improving the health of Californians.
62
Chapter 150 fights the social acceptance of tobacco and disassociates healthy
activities, such as playground and park use, from smoking by forbidding any
tobacco product to enter such healthy areas.63 Smoking in public is thereby
negatively stigmatized,6 and children's overall exposure to tobacco is reduced.65
55. See id. at I (predicting that Chapter 150 will protect children from the harmful effects of the
carcinogens present in secondhand smoke).
56. See HOFFMAN CLARK FACT SHEET, supra note 29, at 6 (reporting that the main risk from tobacco
use near playgrounds is that children will ingest cigarettes and experience a toxic reaction).
57. Id.
58. See id. (observing that there were 648 cases statewide of children ingesting tobacco products).
59. See ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION, COMMITTEE ANALYSIS OF AB
188, at 2 (Apr. 23, 2001) (indicating that the author's partial intent for Chapter 150 was to reduce exposure to
the dangers of ingesting tobacco products).
60. See RESPIRATORY FACT SHEET, supra note 27, at 3 (finding that secondhand smoke causes upper
respiratory tract irritation and an increased sensitivity and risk for asthmatic children).
61. See American Lung Association Letter, supra note 33, at I (indicating the American Lung
Association's support for Chapter 150.
62. See id. (associating the "denormalization" of tobacco use with improved health).
63. See California Park Letter, supra note 23, at 1 (indicating the California Park and Recreation
Society's support for Chapter 150 and arguing that parks engender a healthy image that is contrary to the
unhealthy practice of smoking).
64. See American Lung Association Letter, supra note 33, at I (arguing that adoption of Chapter 150
will further "de-normalize" smoking in California).
65. Id.
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However, the health and social gains achieved by Chapter 150" are tempered
by pragmatic and realistic problems with the legislation. 67 First, although the
physical dangers of environmental tobacco smoke are well-documented and
significant,68 the actual threat to children in open-air environments may be
small.69 Previous efforts to curb secondhand smoke recognized that injuries
usually occur from repeated exposure in enclosed spaces, ° but Chapter 150
regulates open environments7 that lack the concentrated exposure that makes
tobacco smoke particularly harmful.72
Second, whether Chapter 150 can be enforced in a meaningful manner is
questionable.73 Most local governments already have littering ordinances that do
not allow people to dispose of their cigarette butts in public places.74 However,
they cannot effectively enforce these regulations because of a lack of resources
and because these regulations are a low priority with law enforcement.71 Chapter
150 enacts a state law which regulates a problem that local littering ordinances
already address.76 As a result, the Legislature expects that Chapter 150, a state
law specifically outlawing disposal of cigarette butts, will achieve greater results
than local littering ordinances.77 This assumption seems to be based solely on the
fact that the law is now statewide. ' Furthermore, the same San Diego study that
66. See California Park Letter, supra note 23, at I (arguing that Chapter 150 will decrease the amount of
lung cancer deaths and promote a healthier lifestyle).
67. See ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION, COMMITFEE ANALYSIS OF AB
188, at 2 (Apr. 23, 2001) (questioning whether a state law prohibiting smoking on playgrounds will have any
effect because of the lack of additional enforcement).
68, See RESPIRATORY FACT SHEET, supra note 27, at 3 (reporting that secondhand smoke is responsible
for "approximately 3,000 lung cancer deaths annually" in the United States).
69. SENATE HEALTH AND HUMAN SERVICES COMMITTEE, COMMITTEE ANALYSIS OF AB 188, at 3 (June
27, 2001).
70. See CAL. LAB. CODE § 6404.5 (West 2001) (prohibiting businesses from allowing smoking indoors,
partially because concentrated exposure to smoke indoors can lead to significant health problems).
71. See CAL. HEALTH & SAFETY CODE § 104495 (enacted by Chapter 150) (specifically addressing
playgrounds and tot lot boxes on school or public park grounds).
72. See CAL. LAB. CODE § 6404.5 (West 2001) (indicating the Legislature's belief that prohibiting
smoking indoors would reduce concentrated exposure to secondhand smoke to insignificant levels thereby
ensuring employees' health).
73. See HOFFMAN CLARK FACT SHEET, supra note 29, at 7 (illustrating that enforcement of a similar tot
lot proposal in San Diego did not receive much attention from police, so it was not an effective remedy).
74. See ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION, COMMITTEE ANALYSIS OF AB
188, at 2 (Apr. 23, 2001) (arguing that a state law, as opposed to a local ordinance that prohibits littering in
playgrounds, may not have much effect).
75. See HOFFMAN CLARK FACT SHEET, supra note 29, at 7 (noting that littering ordinances, by their
nature, receive a low priority from law enforcement and that environmental authorities do not have the capacity
to respond quickly enough to a violation to be effective).
76. See ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION, COMMITTEE ANALYSIS OF AB
188, at 2 (Apr. 23, 2001) (questioning whether the fact that a state law exists to regulate littering on playgrounds
will have any more success than local ordinances).
77. See id. (noting that most cities and counties already have ordinances restricting littering in public
parks).
78. See id. (stating that most local governments have enacted littering statutes and questioning whether a
340
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catalogued the health dangers of tobacco smoke for children admitted that similar
laws cannot be effectively enforced by police7 9 and that the best option is merely
posting "No Smoking" signs."I
Finally, although California extensively regulates the tobacco industry and
smokers, s' Chapter 150 represents the first attempt to control smoking habits in
an open-air environment.2 The Assembly Committee on Governmental
Organization noted this development and questioned whether Chapter 150
developed an important statewide precedent of regulating smoking in open-air
environments, which might eventually lead to an even greater restriction of
smoking in open areas.
V. CONCLUSION
Chapter 150 secures greater protection against both the potentially harmful
physical effects of secondhand smoke and the social acceptance of smoking that
leads more children into dangerous experiences with tobacco products.84
However, Chapter 150's effectiveness in promoting healthier lifestyles is suspect
because it mirrors existing littering laws that are difficult to enforce s5 and fails to
provide a mechanism for enforcement within the law itself.86 Because of these
practical difficulties, what remains of Chapter 150 is a public statement that
secondhand smoke is harmful 7 and should not be tolerated near children and
state law with no additional enforcement will have any better results than these local ordinances).
79. See HOFFMAN CLARK FACT SHEET, supra note 29, at 7 (noting that a similar San Diego ordinance
will be difficult for police to enforce and receive low priority from law enforcement).
80. See id. (recommending that the City of San Diego erect "No Smoking" signs as the most efficient
way to prevent smoking in playgrounds).
81. See CAL. Bus. & PROF. CODE § 22950 (West 2001) (enacting the STAKE Act); see also id. § 22961
(West 2001) (prohibiting tobacco advertisements near schools); CAL. PENAL CODE § 308 (West 2002)
(prohibiting the knowing sale of tobacco products to minors); CAL. LAB. CODE § 6404.5 (West 2001)
(regulating smoking in indoor work environments); CAL. REV. & TAx. CODE § 30121 (West 2001) (creating a
tax on tobacco products and allocating the money to anti-tobacco efforts).
82. See ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION, COMMITTEE ANALYSIS OF AB
188, at 2 (Apr. 23, 2001) (questioning whether the Bill forms an important statewide precedent of restricting
smoking in "non-enclosed" spaces).
83. Id.
84. See American Lung Association Letter, supra note 33, at 1 (arguing that Chapter 150 will prevent
greater exposure to secondhand smoke that poses risks of heart disease associating the "denormalization" of
tobacco with better health).
85. See HOFFMAN CLARK FACT SHEET, supra note 29, at 7 (conceding that a regulation prohibiting
smoking is similar to current littering statutes that receive a low priority and are hard to enforce).
86. See ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION, COMMITTEE ANALYSIS OF AB
188, at 2 (Apr. 23, 2001) (noting that Chapter 150 provides no additional method to enforce its provisions).
87. See CAL. HEALTH & SAFETY CODE § 104495 (enacted by Chapter 150) (finding that secondhand
smoke is responsible for approximately three thousand lung cancer deaths each year and harms the respiratory
health of children).
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• • 88healthy activities. However, in light of public opinion seemingly yearning for
increased tobacco regulation,89 it is not surprising that further efforts to de-
normalize and socially stigmatize tobacco are pursued.
88. See id. (prohibiting use or disposal of tobacco products in playgrounds or tot lots near schools and
public parks).
89. See VARGAS FACT SHEET, supra note 36, at I (reporting that almost eighty percent of Californians
agree strongly with legislation to make playgrounds smoke-free).
